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Summary

At the beginning of the coronavirus crisis, the government had to make decisions fast. 
Involving parliament in those decisions was difficult, both because of the pace required 
and because assembling MPs in one place was incompatible with the government’s own 
guidance on ‘social distancing’.

This short paper argues that as parliament gears up to perform many of its functions 
remotely, it is increasingly important that key decisions are made in, and scrutinised 
by, parliament. That will help to ensure that the UK’s coronavirus response is effective, 
legitimate and lawful. In particular:

1. The government should engage with ordinary forms of parliamentary scrutiny, 
working with parliament to adapt these as necessary to allow for social distancing.

2. If the government decides to keep current ‘lockdown’ restrictions in force, it should 
seek a parliamentary resolution approving those restrictions as soon as possible. 

3. Ministers should address the legal issues that have been identified with the 
lockdown regulations, and bear in mind the legal risk of using secondary legislation.

https://www.instituteforgovernment.org.uk/publications/virtual-parliament
https://www.instituteforgovernment.org.uk/publications/virtual-parliament
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4. The government should make statements to parliament explaining the basis of 
any decisions taken in the mandatory ‘reviews’ of the lockdown, and should make 
provision for regular parliamentary renewal of the regulations. If further regulations 
are required, the government should seek parliament’s approval for these 
prospectively, rather than using the emergency procedure and seeking parliament’s 
approval retrospectively.

5. The government should ensure measures taken under the Coronavirus Act 2020  
are subject to scrutiny and safeguards equivalent to those provided for in the  
Civil Contingencies Act 2004.

6. If the government needs to take further powers to respond to the crisis, it should 
ensure those powers are subject to scrutiny and safeguards equivalent to those 
provided for in the Civil Contingencies Act 2004.

Introduction

When parliamentary democracy is operating as normal, big decisions on changing the 
law are made by parliament using primary legislation. Smaller ones can be made by the 
government using secondary legislation, but even then, they are at least explained and 
justified to parliament, and parliament’s agreement in principle is often sought. This 
improves the quality of decision making by ensuring that policies are subject to scrutiny 
and challenge. It ensures that the government’s programme has democratic legitimacy, 
as it has been debated and voted on by MPs who have been directly elected by their 
constituents. It also ensures that the government acts with lawful authority, exercising 
only the powers that the legislature has given it. 

In times of emergency, decision making is inevitably concentrated in the executive 
more than normal.1 The paradigm case of emergency decision making is a war or 
national security crisis, during which there is a need for speed and secrecy that 
parliament, with its formal processes and open proceedings, finds difficult to meet. 
Decision making in such an emergency is normally underpinned by shared objectives 
across political and party divides: everyone agrees that the goal is to keep people safe, 
so there is less need than normal for the kind of political argument and wrangling that 
takes place in parliament. 

The prime minister has said that, during the coronavirus crisis, his ministers must act 
like a “wartime government”, and the early days of the crisis did have some features in 
common with a national security emergency. Decisions on lockdown had to be taken 
fast, as every day of delay would have been a day during which social contact caused 
further infections. There was some need for secrecy when a lockdown was being 
considered, to ensure that people did not engage in risky behaviour in anticipation of 
it (for instance, travelling out of cities, as occurred in other countries).2 There was also 
considerable consensus across party divides that a lockdown was required. 

https://www.instituteforgovernment.org.uk/explainers/coronavirus-act
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However, as the crisis evolves, ‘wartime’ decision making will be less appropriate.  
As citizens and businesses increasingly feel the financial consequences of the 
pandemic, the economic crisis looms as large for the government as does the public 
health crisis. Decision making about how to respond to an economic crisis is not,  
except in the broadest terms of ‘saving the economy’, underpinned by shared  
objectives across political and party divides. 

Decisions about how to lift the lockdown are also likely to be highly controversial. 
There will be different views about which groups or areas of the country ought to have 
restrictions eased first; how the government should be balancing the policy objectives 
of public health and economic recovery where they pull in different directions; how 
to balance the interests of coronavirus patients and other NHS users; how to balance 
the privacy of sufferers with the safety of others; and the possible role of ‘immunity 
certificates’ and contact-tracing technology in enforcing the new regime.3  

Moreover, while decisions about imposing the lockdown had to be made at pace and  
(to some extent) in secret, decisions about lifting it do not need to be made as rapidly, 
and can be made more transparently. 

The ordinary operating model of parliamentary democracy – in which parliament’s 
consent is sought for controversial measures – therefore needs to return as the 
government’s response develops. This is particularly important during the prime 
minister’s recuperation from his own illness: while the government’s actions are 
not legitimised by his personal mandate, it is all the more important that they are 
legitimised by a mandate from parliament.

The government should engage with ordinary forms  
of parliamentary scrutiny

Involving parliament in decision making on the coronavirus response will help the 
government to make better decisions and, as the Institute for Government has long 
argued, can therefore improve outcomes.4 

Already, there have been clear benefits to scrutiny. Parliamentarians can raise issues 
with ministers that they might be missing. During the passage of the Coronavirus Bill, 
Matt Hancock, the health secretary, said explicitly that measures on statutory sick pay 
were “an example of why accountability helps to get the response right”, noting that 
his shadow, Jonathan Ashworth, was “the first person to raise the issue of statutory sick 
pay across these dispatch boxes, and it will now be in the Bill because the point that 
he raised was the correct one, and we therefore took action”.5 The government also 
brought forward substantive amendments to that legislation in response to concerns 
raised by parliamentarians, for example, bringing forward an amendment in response to 
concerns about religious burials raised by Labour MP Naz Shah and backed by 100 MPs, 
to ensure that local authorities have regard to a person’s religious beliefs when using 
their powers to dispose of dead bodies under the Act.6 

https://www.instituteforgovernment.org.uk/blog/hard-choices-lifting-coronavirus-lockdown
https://www.instituteforgovernment.org.uk/blog/uk-now-needs-formal-acting-prime-minister-role
www.instituteforgovernment.org.uk/publications/parliamentary-scrutiny-government
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Parliament was also one forum in which concerns were raised about lenders requiring 
small business owners to offer their personal assets as security in order to access 
the government’s Coronavirus Business Interruption Loan Scheme; the terms of the 
scheme were subsequently updated to ensure that people’s homes could not be taken 
as security under the scheme.7 Parliamentarians also pressed the government on the 
need for support for renters and the self-employed, both of which were subsequently 
delivered at pace.8

Committees have done valuable work too. For example, Rachel Reeves, the then chair 
of the Business, Energy and Industrial Strategy Committee, wrote to business secretary 
Alok Sharma on 25 March to convey the concerns of workers who had contacted the 
committee to say that government guidance on social distancing at work was unclear.9 
She urged the government to clarify which businesses should send employees 
home and how employers should give effect to social distancing. The government 
subsequently updated its guidance for employers to include principles on social 
distancing in the workplace, along with shift-working and staggering processes.10 The 
government also published sector-by-sector guidance on how employers in different 
industries could achieve social distancing while continuing to operate.11

Parliament is not, of course, the government’s only scrutineer. The media, along with 
departments’ normal stakeholders such as businesses, benefit claimants and the NHS, 
also play a role. Parliamentary scrutiny is different, though, insofar as MPs can convey 
to government the most urgent concerns of their constituents, have more diverse 
expertise and interests than the political journalists who attend the government’s daily 
coronavirus press conferences, and can use their office and mandate to give profile to 
the issues they raise. 

In addition, parliamentarians can scrutinise the evidence on which government decisions 
are based. There are likely to be some circumstances in which the government cannot, or 
should not, share evidence publicly. However, where evidence can be shared, parliament 
can play a role in testing the government’s assumptions, ascertaining what the evidence 
shows and how robust it is. 

Furthermore, parliamentary involvement gives select committees the opportunity, 
where there is time, to add to that evidence base. The scientific community has already 
flagged the value of improving the evidence base: the Royal Society, for instance, 
has now launched an initiative to get a wider pool of scientists working on the crisis 
response, after some public health experts expressed concern that those advising the 
government were too narrowly drawn from a few institutions.12

The government should therefore be engaging with ordinary forms of parliamentary 
scrutiny as much as possible, assisting parliament to adapt these as necessary to 
allow for social distancing. Ministerial appearances before select committees, answers 
to parliamentary questions, statements to parliament and thorough scrutiny of the 
government’s legislative programme should be the norm, insofar as parliament’s 
adapted procedures make this possible and ministers are not prevented, by truly  
urgent demands for their time in government, from engaging with parliament.

https://www.instituteforgovernment.org.uk/publications/virtual-parliament
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If the government decides to keep current lockdown restrictions 
in force, it should seek a parliamentary resolution approving those 
restrictions as soon as possible

On 26 March 2020, the UK, Welsh and Scottish governments enacted regulations that 
made it a criminal offence to leave home without reasonable excuse, and restricted 
gatherings of more than two people from different households.13 The Northern Ireland 
executive enacted similar regulations two days later.14 Together, these regulations form 
the backbone of the UK’s current lockdown. All the regulations were made without having 
been laid before, or approved by, parliament or the devolved legislatures. As of 15 April, 
only the Scottish regulations have received retrospective parliamentary approval.15

When parliament returns from recess on 21 April, the government’s most immediate 
task in Westminster should be to secure approval for any lockdown measures that 
remain in force; the Wales and Northern Ireland administrations should do the same  
in the devolved legislatures.

If the lockdown restrictions are to stay for several more weeks from the Houses’ return, 
then the government will have to get parliamentary approval for them by resolution – a 
simple ‘up-or-down’ vote – in any case.  The English regulations, for instance, will lapse 
on 18 May unless parliament has approved them by then.16 

However, parliamentary approval should be sought sooner if the regulations are to 
stay in force unamended. The lockdown measures currently in force amount to the 
most draconian restrictions imposed on the UK population in living memory, and 
possibly ever. It is a mark of how extraordinary the situation is that such restrictions 
were imposed by ministers under secondary legislation. Endowing them with the 
legitimacy of parliamentary approval, at the earliest possible opportunity, is vital. 
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Figure 1: Timeline of coronavirus legislation

2020

2022

1 April
Scottish “lockdown”  
regulations approved 
by Scottish parliament

18 March
Regulations giving Welsh 
government powers to 
restrict potentially infected 
persons in Wales come into force

26 March
“Lockdown” coronavirus 
regulations enacted in  
England, Scotland and Wales

21 March
Regulations to shut pubs, 
cafes and restaurants in 
England and Wales come 
into force

15–18 April
First three-weekly review 
of lockdown regulations

11 May
NI assembly approval of 
“lockdown” regulations  
required by this date

24 May
Secretary of state’s regular 
two-monthly report on key 
provisions of Coronavirus Act  
to UK parliament

30 September
Expiry of main provisions of 
Coronavirus (Scotland) Act

10 February
Regulations giving government 
powers to restrict potentially 
infected persons in England 
come into force

25 March
Coronavirus Act is granted  
Royal Assent

28 March
“Lockdown” coronavirus 
regulations enacted in 
Northern Ireland

6 April
Coronavirus (Scotland) Act is 
granted Royal Assent*

22 April
Welsh assembly scheduled to 
vote on approval of “lockdown” 
regulations

18 May
House of Commons approval of 
English “lockdown” regulations 
required by this date

24 July
Secretary of state’s regular 
two-monthly report on key 
provisions of Coronavirus Act  
to UK parliament

24 March 2022
Expiry date of main provisions 
of Coronavirus Act, unless 
extended

September/October**
MPs to vote on whether to  
keep provisions of  
Coronavirus Act in force

*Enacted measures in Scotland concerning justice, planning, licensing, renters, early release of prisoners
** Deadline depends on length of recess and parliamentary sitting days

Source: Institute for Government analysis. 
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Ministers should address the legal issues with the lockdown 
regulations, and bear in mind the legal risk of using secondary 
legislation 

Primary legislation, passed by parliament, cannot be struck down by the courts. 
Secondary legislation, made by ministers, can. This means that, when there is any 
uncertainty as to what ministers have the power to do by secondary legislation, 
proceeding without the involvement of parliament creates legal risk and legal 
uncertainty. 

The current lockdown regulations were made by ministers using powers in the Public 
Health (Control of Disease) Act 1984, as amended by the Health and Social Care Act 
2008. Several eminent lawyers have now argued that the regulations are unlawful 
(though they do not suggest that the rules should therefore be disobeyed).17

The legal issue, in summary, is that it is not clear that the powers in the 1984 Act, as 
amended, truly permit the government to introduce such wide-ranging restrictions of 
people’s liberty. The government (along with the devolved administrations) has powers to 
provide that a group of persons who “may be infected” is subject to restrictions on where 
they go or with whom they have contact, and to “make provision of a general nature”. The 
government has no power to order that anyone be “kept in isolation or quarantine”.18

Lawyers have questioned whether the entire population really constitutes a “group of 
persons”; whether it can really be said that the entire population “may be infected”; 
and whether such an extensive lockdown really constitutes a mere “restriction” on 
where people go or with whom they have contact.19 The courts have said previously 
that legislation can only authorise interference with fundamental rights, and can only 
authorise physical confinement, with clear words: ambiguous provisions are not enough. 20

The legal case is not cut and dried; there have been defences of the regulations too.21 
However, given the legal risk to these measures and the importance of the policy 
they seek to implement, it is surprising that the government did not either enact 
the measures using primary legislation, or take clear powers to enact the measures 
in primary legislation, which MPs would have had the opportunity to scrutinise and 
approve. It is particularly surprising that the government used secondary legislation 
given that, just three days earlier – the same day the prime minister announced the 
lockdown in his televised address to the nation – MPs debated the Coronavirus Bill, 
now the Coronavirus Act, a piece of primary legislation which could have included the 
lockdown measures or powers that clearly authorised them.22 

Approval in an up-or-down vote, as discussed earlier, may be taken into account if there is 
any legal challenge, but would not settle the legal issue in the way that primary legislation 
– or less restrictive measures that were more obviously within the scope of the parent 
powers – would. There is now a risk that, even if the restrictions regulations are approved 
by parliament and the other UK legislatures, a legal challenge could be brought. Although 
a court would be extremely unlikely to quash the measures and so deprive them of 
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effect, it may nevertheless make a ‘declaration’ that the regulations are unlawful, which 
would put the ball in the government’s court.

The government might take the view that no one is likely to bring a challenge and that, if 
they did, it would seek to test the law and defend the legality of the regulations. But this 
approach carries considerable risk, as a declaratory judgment holding the restrictions to 
be unlawful would inevitably undermine the government’s social distancing policy and 
make it harder to enforce compliance. The government has two other options for how to 
address legal concerns. 

First, it could modify the regulations with a view to making the restrictions less draconian, 
and so more readily caught by the government’s powers under existing legislation. For 
instance, David Allen Green has suggested that instead of making it a crime to leave 
home without reasonable excuse, the regulations should only make it a crime to do so in 
circumstances where one causes unreasonable risk to others, or to breach a reasonable 
direction by a police officer to return to where one lives.23 Tom Hickman QC has also 
suggested limiting the directions that can be given by police officers.24 

Second, if the government wanted to keep the existing restrictions or to make them 
even tougher, it could now introduce primary legislation authorising it to do so. In 
particular, Hickman has suggested putting the police power to confine someone to  
their home on an express statutory basis.25

The government should explain its decision to parliament at  
each mandatory ‘review’ of the lockdown, and arrange for  
regular parliamentary renewal of the regulations

The government is legally obliged to undertake a formal review of the measures, and 
consider whether they all remain necessary, at least every 21 days. The minister leading 
on the measures* must terminate any restrictions as soon as they consider that they 
are “no longer necessary to prevent, protect against, control or provide a public health 
response to the incidence or spread of infection in England with the coronavirus”.26 
There are equivalent obligations on the devolved administrations.27 There is no formal 
obligation for any minister to make a statement to parliament explaining this decision. 
In our view, the government should amend the regulations to place itself under such 
an obligation or, at the very least, make reports to parliament on a voluntary basis. The 
devolved administrations should do the same. Such statements should explain the 
evidence on which the decision is based.

In addition, the government should make provision for parliament to renew these 
regulations at regular intervals. This could be at every mandatory review or, alternatively, 
the regulations could provide that they cease to have effect unless renewed by 
parliament at slightly longer intervals, such as every 30 days. This would be a safeguard 
equivalent to the provisions of the Civil Contingencies Act, and may give the government  
 

* This is most likely to be the prime minister, but under the legislation it could be another secretary of state.
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more procedural flexibility. Making provision for regular parliamentary renewal would 
ensure that the restrictions continued for as long as democratic consent for them did, 
and no longer. It would also reinforce the government’s obligation to account for its view 
on when restrictions should be lifted, with evidence, in parliament and to the public. 

If the restrictions are terminated in a piecemeal way – for instance, lifted at different 
times for some groups, or some parts of the country – then further regulations are 
likely to be required. The government should seek parliament’s approval for these 
prospectively, rather than using the emergency procedure as it did before and seeking 
parliament’s approval retrospectively. 

The government should ensure measures taken under the 
Coronavirus Act are subject to scrutiny and safeguards equivalent  
to those provided for in the Civil Contingencies Act

Before parliament adjourned for Easter recess, it passed the Coronavirus Act 2020. This 
legislation includes an extraordinary range of new powers for the government and local 
authorities. In addition to new powers to deal directly with the pandemic, the Act makes 
changes to the legal regimes for many other public services, such as social care and 
education, seeking to lighten the loads of those delivering services so they can cope 
with demand even with a depleted workforce.28

The government decided to use new primary legislation to make these changes, rather 
than using the pre-existing framework for emergency legislation: making regulations 
under the Civil Contingencies Act 2004. That decision had two considerable benefits. 
First, the bill was subject to some degree of ordinary parliamentary scrutiny, which 
allowed for some substantive amendments. Second, the Coronavirus Act (unlike any 
regulations the government might have passed under the Civil Contingencies Act) is  
not subject to judicial review, which increases legal certainty.

However, the government’s choice to opt for primary legislation did allow it to evade 
some of the safeguards and scrutiny provided for in the Civil Contingencies Act. The 
Coronavirus Act provides for parliamentary reviews of its operation every six months, 
whereas regulations under the Civil Contingencies Act must be reviewed every 30 
days.29 The Coronavirus Act can only be amended by further primary legislation, 
whereas any regulations passed under the Civil Contingencies Act could have been 
amended by simple resolution at any time.30 Further, the flipside of the legal certainty 
that comes with primary legislation is that a safeguard is lost: whereas regulations 
passed under the Civil Contingencies Act can be struck down for incompatibility with 
the Human Rights Act 1998, the Coronavirus Act cannot.31 

Since the Coronavirus Act was not passed with all the safeguards that would have 
existed under the Civil Contingencies Act, the government must try as far as possible 
to replicate the effect of those safeguards in its implementation of the new Act. There 
are four areas in which this is particularly important.

https://www.instituteforgovernment.org.uk/explainers/coronavirus-act
http://www.instituteforgovernment.org.uk/blog/coronavirus-bill
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The government must take its two-monthly reports seriously 

The Coronavirus Act provides that the government must make a report to parliament 
every two months on whether the status of its key provisions – that is, whether they 
have been switched on or off, or suspended or extended –  is ‘appropriate’.32 The 
government should not be tempted to exploit the vagueness of that obligation.  
These reports should include: 

• up-to-date commencement information on which provisions of the Act have been 
switched on and off by ministers since the last update

• reasons for any decisions taken under powers in the Act including commencement 
decisions, and, insofar as possible

• evidence about how the Act is working on the ground – for instance, any data 
collected by the Department of Health and Social Care on the extent to which 
local authorities are using social care ‘easements’ under the Act, and so providing 
services that fall short of the pre-crisis regime under the Care Act 2014.

The government should be prepared to hold parliamentary debates well  
before the six-month mark 

The Coronavirus Act provides that the government must give parliament an opportunity 
to review the operation of the Act, and confirm that the emergency powers are still 
required, every six months.33 If problems emerge with the operation of the Act, the 
government should be prepared to give parliamentarians the opportunity to suggest 
changes well before then, and should be prepared to use its powers to switch 
provisions on and off accordingly. 

The government and the devolved administrations should work together  
to fill existing gaps in the scrutiny of the latter’s new powers

The UK government’s two-monthly reports to parliament must state which provisions it 
has switched on and off, but the devolved administrations have no equivalent reporting 
obligations, despite having many equivalent powers under the Act. 

Likewise, although there is provision for the UK parliament to vote after six months on 
whether provisions of the Act should be switched off, this only covers provisions that 
the UK government can switch off without the consent of the devolved administrations. 
The Act makes no provision for the devolved legislatures to have an equivalent vote at 
this time. If a devolved administration has decided that it wants to turn a provision of 
the Act off then the devolved legislature does need to approve that decision, but there 
is nothing in the Act that allows the devolved legislatures to direct that a provision be 
switched off before the devolved administration has made that decision.34  

The governments of the UK should work together to fill those gaps, whether through an 
Act of Parliament, legislation at devolved level, or voluntary commitments on the part of 
the devolved administrations to make themselves subject to the same scrutiny at devolved 
level as the UK government is in Westminster in the exercise of new powers, building on the 
general undertakings already given by the devolved administrations to their legislatures.35
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The government should have particular regard to its human rights obligations 
when taking decisions under the Coronavirus Act and adopt a constructive 
approach to any human rights challenges

The government has made a commitment that all decisions ministers take under powers 
in the Coronavirus Act will be compliant with the Human Rights Act. That commitment 
goes no further than the government’s existing obligations, but it is particularly 
important given the speed at which this legislation was passed and evasion of extra 
human rights protection provided by the Civil Contingencies Act. When the government 
is challenged on the human rights implications of decisions on the Coronavirus Act, it 
should take a constructive approach, asking what it could do to improve its compliance 
before asking how to defend itself against allegations of unlawful conduct. 

If the government needs to take further powers to respond to the crisis, 
it should also ensure those powers are subject to equivalent scrutiny 
and safeguards as are provided for in the Civil Contingencies Act

As the crisis evolves, and as the government begins drawing up measures to lift the 
lockdown, the government should take care to avoid any legal uncertainty that might 
arise if there is any ambiguity as to the adequacy of existing powers. It should also 
ensure that, if new powers do need to be taken in primary legislation, that primary 
legislation contains safeguards equivalent to those of the Civil Contingencies Act, as 
discussed above. Selective lifting of the lockdown measures, in particular, is likely to 
have very serious implications for civil liberties and could be highly controversial. 
The government cannot assume that, the less lockdown there is, the less scrutiny the 
lockdown needs. If lockdown is applied differently to different groups, more scrutiny, 
not less, will be needed. 

Involving parliament in decision making will enhance the quality, democratic legitimacy 
and legal authority of the government’s response. The government’s mantra for dealing 
with the pandemic should be: transparency and parliamentary consent where possible; 
reliance on executive authority where necessary. 
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